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al{ anfh gr r@ta mer sriits 3rgra aai &at as z sat # uf zqenRe,Ra Ra
au; T;a arf@eat al or#ta zn gr?tern 3ma mgr an aar et.

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ·

Revision application to Government of India:

(«) #tu snza grca r@fu, 1994 #t et sra Raa ·g Iii a i pita nrr ht
'311-~ a rem qg oiavfa gr@heru 3r4a 37ft +Ra, rd #al, fcrro li?llW-1, ~
Rama, aft ifGra, la tu aa, ir rf, { fact : 110001 "cb1" ctr \i'fAT ~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
· Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

i i) zf ma 4t gnR mmsra h /far "&A if ~ iJU.§llll'< m 3F[f cbl-<"<.5ll~ if m
fa4t quertr aw arnr m u sgg mnrf if, z fa@t sag7II IT we i 'EfIB' cffi fcRfr
cblx"<.5ll~ 1?f m fcRfr 'fJ0-sPII'< i("ITT 1=fRYf an 4fan a hr g& st I

(ii) . In case of any loss of goods where the loss occur in transit from a factory to a warehouse or tc
another factory or from one warehouse to another during the course of processing of the goods in r,
warehouse or in storage wheth warehouse.
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() na are fa#g uq # Ruff« ma w zur r [Raft i sq#ht grc a
~ "CJx \":ltt-l I <«a zrca a Rae #m # l:iTT" 'mW cB' G!T6x fcpm~ mm T-f Pt l!Tfaa t I

(A) In case of rebate of duty of excise on go·ods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ffwr 00-IIG1 ctJ- 00-IIG1 ~ cB' :rmRfg sit sq@l #feer # n{ 2# ha sr?zr
uit s err gi fa qarRa mgr, sr4ta tr uRa a u w znr ar fcm=r
~(.=f.2) 1998 tTRf 109 err Rga fhg ·g st I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. · Q

() h4ta sale zrca (sr4ta) Raraa, 2001 a fa 9 a siafa RRf&e qqa in z-8 "B
at uRai , hf set a uf sk hfa Rasal "+-INf cB" ·+1"1a-<4te>1-~~ 3NlcYf
3mg t @tat 4Rji an sf 3na f4a um afe[rer ala gal gar sff
cfi ~ tTRf 35-~ # fetfRa #t jrar qdh arr tr-6 aar ctJ- >fm ~ ~
afeg 1

. .

The above application shall be _made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rftj\Jfl ~ cB" ml2T Ggi vicar an v are qt zut st a ztt q1 200/-pl
:fffiR ctJ- \i'f1lZ ~ \lf"ITT x-i&I< 7aal vnar st "ciT 1 ooo / - ct1" "CBNr :f@R ct1" \i'f1lZ I Q
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar z,ca, a€tr sqra zca vi ar a 3rah#r nqf@au a ,fa or#t
Appeal to Custom, Excise, & Service Tax AppellateTribunal. ·

(1) i{tr 3qr4i zyca 3rf@fr, 1944 ctJ- tTRf 35-GTT/35-~ siafa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cl?) 0cfdR-l@a qR-r;'c§G 2 (1) cB" i sag Grar #m cti- or8t, ar@tat #r #tr zgca,
ah4ta Gar«a zn vi @ta1a an41Ra uruif@au(free) a ufa 2Ru f8al, srsirarz
# 2T, sag/fl 14qr , 3lat ,RR7IF,Ialaldso04

(a) . To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR za arks i er{ magi a rel tar it r@tasir a fr; #trr gar
sq[a an fan rt aRg za au itgg #ft fa far udl a»rf aa a fag
qenferR 314)Rt; nnf@raw st ga sr4ta z a€tu wr at ya maaa f@au unrar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the ·fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

uraral zrca3rf@fr 197o zrenrigtf@r #t '{fr-1 siafa Reiffa fag Tur sat
34at zu qasr?gr zqenfenf Rsfu ,Tferart a 3mg re)a al a fas 6.6.so ht
qr1rIr4 zycen feaz cam star af; 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa zit ii@ea mat at Rirur a art R<1lTT at ail ft en 3qua[fa fhzn urat ? it
«fr zcan, brr sr«a zc vi tars r4Ra nznrf@as (arufRaf@) fzu, 1982 ffea
%1 ,··

Attention is invited to the rules covering these and other related-matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

as fr zca, a#ta saraa zer gi @hara 3rq)a =znturf@ran(free),#
,Rkorflat i a5a1irDemand) gi &Penalty) qT 1o%a sin var
afarf ? 1rift, cf@roar gf l.llm 10~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

24jz13nra zyea sit hara h3raf, sRegt "a»fcr a6t ii@Duty Demanded)
a. (Section)&s ±upasfeufRafr;
zu fn naa@ 3Rs stft;
au &hr@z3fee faithRu 6aas auRI.

> uegawr'«if@a er8le?g ga saar s6l gar=mr, sr@er'arra ?sf@g qfa sat f@arTat .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section· 86 of the Finance Act, 1994) ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxi) amount determined under Section 11 D;
(lxii) amount of erroneous Cenvat Credit taken;
(!xiii) amount payable under Rule 6 of the Cenvat Credit Rules.z arr2r# ,f er@hr uf@raw hyr siszye srzrar pressuaus R@a1fa latfsgg zyeo a 10%

ynrar u sitsiGaer aus raff@a tasus#orarrwls raftel
In view of above, an appealagainst this order shall lie before the Tribunal on payment of

10% of the duty demanded and pena\ty are in dispute, or penalty, where
pena\ty a\one \s \n d\s-oute" ·
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F. No. GAPP L/COM/STP/1244/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Munvarhusain Mohammedhusain Shaikh,

16, Rajasthan Society, Near Shalimar Talkies, Shahealam, Ahmedabad - 380028 (hereinafter

referred to as "the appellant") against Order-in-Original No. MP/77/DC/Div-1V/22-23 dated

02.12.2022 (hereinafter referred to as "the impugned order) passed by the Assistant

Commissioner, Central GST, Division-IV, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AFUPS6704C. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it-was noticed that the appellant had earned an income of Rs.

15,25,780/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department. O
Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but have neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant
5 .

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. IV/Div-IV/SCN-

59/2020-21 dated 21.12.2020 demanding Service Tax amounting to Rs. 1,88,586/- for the

period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the Finance Act, 0
1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,88,586/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 1,88,586/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994.

3.' Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appe · g grounds:



F.No. GAPPL/COM/STP/1244/2023-Appeal

0 Their income is below the threshold limit covered by service tax act.

The impugned order passed by the adjudicating authority by aggregating all income of

the year which include salary and interest also.

o In view of the above submission, the appellant requested to set aside the impugned
order.

4. Personal hearing in the case was held on 30.06.2023. Shri Hemand Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He submitted that the

CA of the appellant had wrongly filed income tax return showing manipulated value without

any authority from the appellant, who is a labour contractor of a small means. He submitted a

copy of bank statement stating that the appellant was not having any income which is taxable:

Q Therefore, he requested to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2014-15.

7. It is observed that the main contentions of the appellant in the appeal memorandum

are that (i) their income include salary and interest also; (ii) their income below threshold

0 limit. Whereas, during the course of personal hearing they submitted that the CA of the

appellant had wrongly filed income tax return showing manipulated value without any
authority from the appellant.

7 .1 In this regard, I find that the appellant contentions in the appeal memorandumi as well

as during the course of hearing both are different and both the time the appellant have made

bald arguments without any supporting documents or evidences / details in their favour.

7.2 It is also observed that the appellant have not submitted any / sufficient evidential

proof, in support of their claim that the income shown by them in the ITR include salary

income and interest income; they also failed to show their source of income; actual receipt of

income; etc.; they also failed to submit the income details of the FY 2013-14, which is crucial

for the tlu·eshold exemption in the FY 2014-15.I also find that without showing / submitting

any details / documents, the appellant only made bald statement that their income is not
taxable.

·5
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7.3 In view of above, it is amply clear from the document available on record that the

appellant failed to prove their case with regard to eligibility of exemption from payment of

Service Tax. Hence, the same is correctly demanded from the appellant in the impugned

order. It can be concluded that after initiation of inquiry and even after issuance of Show

Cause Notice, it was obligatory on the part of the appellant to produce reconciliation of entire

income alongwith all documentary evidences with regard to considerations received by them

against providing taxable / non-taxable services, before the Department for verification. I find
that in catena of judgments pronounced by various judicial and appellate forum, it has been

held that the onus to prove eligibility of any exemption Notification rests with the assessee.

However, the appellant failed to submit any details/ documents I evidences in support of their

case and made only bald statements which are not correct and legally not sustainable.

8. In view of the above discussion, I uphold the order passed by the adjudicating authority

and reject the appeal filed by the appellant. 0

9. sift #af traf Rt +& zftama Rqztl 3qi a7kt fasat?1

The appeal filed by the appellant stands disposed of in above terms.
.. ·.

4%%Mk-a
(Shiv Pratap Singh)

Commissioner (Appeals)

Atteste~

(R. C. Man1yar)
Superintendent(Appeals),
CGST, Abmedabad

Bv RPAD / SPEED POST
To,
Mis. Munvarhusain Mohammedhusain Shaikh,
16, Rajasthan Society,
Near Shalimar Talkies, Shahealam,
Ahmedabad - 380028

The Assistant Commissioner,
CGST, Division-IV,
Ahmedabad South

Appellant

Respondent
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Copy to:
I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division IV, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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